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Jeffs. Jordan, Esq. 
Supetviaing Attorney 
ConapleintB, Eacanunadona & Lcg^ AdminiatZBtion 
Fcdenl Election Commiaaion 
999 E Street, NW 
Wa8hing|Dn.DC 20463 

Re: MUR <ai 7 - Timotly S. StefM. SADDLEPAC and Ufh Drfimdf nt of 
CoflgHtutional Integnqr 

DeatMnJotdan: 

Hiia office lepiesents Timotfay S. Stewart ("Mr. Stewart"). SADDLEPAC, and die 
Utah Defendets of Conafitutional Inteĝ ty in the alxive-captioaed MUR. 

We have reviewed the ComplBint fikd on June 23,2010, by Dan Hauset on behalf of 
Fnenda of Mike Lee. The Conoplaint allegea diat die reapondenta iUegaUy coos^^ 
to djaseminate a direct mail piece diat fiuled to indude required diadaimeis under the 
Fedend Election Campaign Act of 1971, as amended (TECA" or "AcT) end 
CooanaiaBioo ngulatiooa. Compbunt at 2.' The Complaint fiiidiec allegeB diat the 
respondentB fiuled to npoct to the Coomiiaaion the coet of prepBting and disttibiiting 
the nail piece as an independent expenditure, diat re^ondenta were required to 
Mgiater widi die ComoBiaaion as a political conunittee. and that reapondente accepted 
impenninaibic anonymous contributiona. Ji£at3. 

The aOî tiooB contained in the complaint are baaeleaa. Becauw the mail piece at 
iaaue did not contain expieaa advocacy aa a matter of law, the mail piece waa not 
sequiied to indude a "̂ paid fi>r bŷ  diadaimet undet Commiaaion t̂ guhitiona. 
likewiae, becaure the mail piece did not contain expreaa advocacy, no independent 
eî enditure eqiotting oblî tiona were triggered undet the Act and Commiaaion 
t^htionB. Moreovez; because die mail piece did not contain expresB advocacy and 

* Tlie CompUnt frilt to indiide oundieied psĝ  M dtalMHU henn to die pages of die Convliint 
iiifosowown| 
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the leapondentB did not otheiwire make any expendituiea undet FECA, dicre waa no obligation to 
tegiatcr any entity aa a political committee pursuant to Commission regdations. In any event, given 
the gtasstoots nature ofthe activitiea at issue and the very small amount of money spent on the mail 
piece, the Commissioo shoukl dismiss die Complaint based upon ptosecutooal diactetkm puisuant 
to Httkkr ft Cbmeĵ , 470 U.S. 821 (1985). Fot all the fotcgoing teaaons, die Commisaion ahould 
promptly diamiaa the Complaint. 

Nl 
N l 

FACTUAL BACKGROUND 
iNl 
rH I. The Utah Defienden of Cooatitutional Integtity 
Nl 

^ Hie Utah Defendeis of ConstitutKMial Integrity ("UDCF*) was a gnastoota collection of individuals 
^ who phnned to pool limited personal resources in the apiî g of 2010 to produce and diBseminate a 
^ mail piece in Utah concerning "̂ tah Values." See Utah Vahies Mail Piece (attached hereto BB 
ri Exhitiitl). The individuabinvdved had no intention of creating an ongoing fotmdoig^^ 

wodring togediet any kxiget dian ncceaaaty to diaaeminate the Utah VahieB Mail Piece. In lig|it of 
that; the individuala involved in the effort dkl not open a bank account ot take any other action to 
cBtabiiah an ongoing entity. 

Shottly aftet the Utah Republican caucus meetings on Match 22,2010. the individuab involved with 
UDCI shaied with one anothet theit diapleaaure about an ongoing whispet campaign propagated by 
varioua U.S. Senate candkktes in Utah and their Buppottets zegaeding which candidate waa the 
Btauncheet defendet of the U.S. Conatimtion and which candidate poeaeaaed the greateat "Utah 
vahiea." This whiapct campaign pbtyed a ptomincnt tale in the conduct and outoome of the 
Republican caucus meetingB. To expeesa theit fimtntion with the whiqietcampaigo, the iiidtvidiiala 
involved dedded to ceeare a aatiiical mail piece aimed at the nature of the ongoiQg 
whispet canipa^ and ultimately diatiibuted the Utah Vahies Mail Piece. 

II. TiflBodqf S. Stewart 

Mt. Stewatt is a native of Utah and a politicd consultant who cuoendy teaklea in Falb Churdi, 
Viiginia. In early April 2010. aevecd individuab in Utah contacted Mt. Stewatt and requested hb 
aaaiatanGe in devdopiî  and peodudng the Utah Vahiea Mail Piece. Mt. Stewatt in turn contacted 
Midiael Coppetdiire from Cî pitd CampaigDs, Inc. and contmcted with Ci^td Campâ aa, Inc. -to 
create and dwarminate the Utah VahieB Mail Piece. Mt. Stewatt uaed hu peeaond fimda to pay 
Capitd Campâ ĝ  Inc. a depoeit of (3,500 on behalf of the effott with the expectation that he 
would be repaid. To date, Mt. Stewatt hu iecetved apptoxmiately |820 towatda icpaymemi 
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IIL SADDLEPAC 

SADDLEPAC b a federal, nonconnected politicd action committee and Mt. Stewatt aetvcs as its 
tieasurer. SADDLEPAC had no involvement whatsoever with the Utah Vducs Mail Piece or with 
die UDCI effott. 

Xf IV. The Utah Vahiea MaUPSeoe 
Nl 
Cp On ot about May 4,2010, the Utah Vahics Mail Piece was sent to apptoxinuitdy 2,000 of the 3,500 

ddegates to die Utah Republican state convention. The Utah Vahiea Mail Piece cost approximately 
14.700 to design, print, and maiL The Utah Vahies Mail Piece contained the fbUowiqg diadaimec 

Xf Teid Cot by Utah Defenders of ConstitutkNid Integrity. Not authorixed by any candidate ot 
^ candidate's committee." ier Utah Vahiea Mail Piece (Exhibh 1). The discbimer did not mdude a 
O phone number, phyaicd atrect address, or a web address for UDCI.' Hie individuab invohred with 

the effott intended to indude a phone number on the Utah Values Mail Piece so dmt interested 
tedpientB could call volunteers and eng^ in a discuaaion of the issues. However, a 
ondscommunication occurred during the design and printing proceaa that resulted in an unintentiond 
ombnon of any phone number on the Utah Values Mail Piece. 

DISCUSSION 

The Coonpbint allegea that the respondents viobted the Act and Commisaion tegubtiona by 
(1) fiuling to mdude proper disdauners on the Utah Vahies Mail Piece, (2) fiuling to teport the 
aaaodated coats ofthe Utah Vahiea Mail Piece to the Conmiiaaion as indepoident expenditurea, and 
P) fiuling to tegbter an entity with the Commission as a politicd committee. See Comphunt at 2-3.'̂  
As b demonaoated lidow, gjhfen that the Utah Vduea Mail Piece did not contam expreaa advocacy, 
the all̂ gationa in the Conqibint are baaeleaa and the Conqibint ahoukl be diamiaaed. 

I. The UtdiVelueaMafl Piece Did Not CoolamEiipfeaa Advocacy aaa Matter of 

A. Tbeie Waa No Expreaa Advocacy Under Sectioa 100 J2(a). 

Undet Section 100.22(a) of the Commiaaion'B tqjubtiona, a communication cootaina expreaa 
advocacy if the conununication uaea certain brig|ht-lme wotria or phraaea: 

* Al UDCI WM not M oigpniBgd ealiiy, it never had a phjrsicsl meet addiew omdi sddicw. 

SADDLEPAC bd no mvdwcmeut wfailiomr widi dw Uldi Vilun Mdl Fieoe or wilh UDCI, the 
diodd pRNBpdf dnnun dw ConiUat ̂ pinat SADDLEPAC 
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Uxpmsff odveealiMg means any communication that—(a) UMB phnsea auch as 'Vote 
fbr the President," "re-elect your Congcessman," "support the Demooatie 
nommee," "cast your baUot for the Republican diallenget fbr U.S. Senate m 
GcoigMi," "Smidi for Congress," "BiU McKay m "94," "vote Pio-Ufe" or "vote Pro-
Choice** accompanied by a Ibtng of dearly identified candidatea described as Pro-
Life ot Pto-Choice, "vote agamst OU Hkkoty," "defeat" accompanied by a picture 
of one or more candkbte(s), "tqect the incumbent," or communications of 
campaign dogan(8) or indhridual word(8). which in context can have no other 

CP reasonable meaning than to uige the election or defeat of one or more deady 
^ identified candidate(8), such aa poatets. bumper stickers, advertiaementa, etc which 
^ aay "Ntton'a die One," "Carter 76," "Resffui/Budi" or "Monddd" 

^ 11 CF.R. S 100.22(a) (emphasb in origniaQ. Thb section of the Commission's tî ;iibtions b dnwn 
P directi)' from the Supreme Court's ruUng in budekjf K Vabo, 424 U.S. 1 (1976), and b commonly 

referred to as the "magic words test" 

The Utah Vdues Mail Piece did not satisfy the strict "magic words" test of Section 100.22(a). The 
communication did not indude any of the spedfic terms or phnses identified in Section 100.22(a) or 
in the Supreme Court's hiidkhjf a Vahe niliiiĝ  nor did the cnmmunirarion contain any canipaign 
dogsn or mdividud words "which m context can have no other reasonable meaning than ro urge the 
dection or defeat of one or more dearly identified candidates." 11 C.F.R. § 100.22(a). 

B. Given that Multi|ik Federal Contta Have Struck Down Section 100Ja(b) aa 
Unconadtutional̂  It Should Not Be ̂ iplied Againat Reepondenta. 

Section 100.22(b) of CommisBkm regubtions stetes that expresaly advocating indudea any 

When taken aa a whole and with Umited reference to extetnd eventa, auch aa the 
proximity to the election, could only be interpreted by a reaaonaUe peraon as 
oontBining advocacy of the election or defeat of one or more dearly identified 
candidate(s) because— 

(1) The dectord portion of the communication b unmbtakabk, unambignoua, and 
Buggestwe of only one meaning; and 

(2) Reasonable minds could not differ aa to whether it encouxiges actions to dect or 
defeat one or more dearly identified candidatr(a) or enGouagea aome odiet kind of 
action. 

llC.F.R.S10a22(b). 



JeffS. Jordan. Esq. BfysnCaweLLP 
July 30,2010 
PageS 

Chainnan Petcraen and Commiasioncis Hunter and McGahn recently noted that Section 100.22(b) 
has had a "checkered history" and that "portions of section 100.22--namdy, subsection (b)—have 
been hekl unconstitutiond by every l*odad court that haa consklered the r̂ gubtion on its merits." 
Statement of Reasons of Vice Chairman Matthew S. Petersen and Commissioners Caroline C. 
Hunter and Dondd F. McCSahn. MURs 5694 and 5910 (Annericans fiir Job Security. Inc) at 2,7 fo. 
26 (/\pr. 27.2009) C'SOR by Petersen, Hunter, and McGahn m AJS MUR"). See ê . Mane to 

^ Ijfi GRMW., Inc. VL Fed. HkahK Comm\ 914 F. Supp. 8 (D. Me.), tffdptramam, 98 F.3d 1 (let Or. 
^ 1996). eat, denied, 522 U.S. 810 (1997) C*MRLC"); FA£ Ekttimi Cemm'n ft CbrisHMAelmi Network, Inc., 
{Q 110 F.3d 1049 (4di CJt. 1997) C'C>1N //"): i'^'Sm SoeyJor Ummm Life, Inc ft Fed FJKUM Cemm'H, 
^ 263 F.3d 379,392 (4th Gt. 2001) (noting dut in dte wake of AfRLC and CAN II die Commbdon 

voted unanunously not to enfbice Section 100J2(b) m the Fiiat and Foutdi Citcuite); R^toU/k 4 
^ Dntdiea Co., Im,, ft Fed Ekoimi Cemm*n, 6 F. Supp. 2d 248, 253 (SJ).N.Y. 199̂  ̂ \ \ CF.R. 
Xf S 100.22(b)'s definition of 'expreaa fldvocacy* b not audiorixed by FECA, 2 U.S.C. § 441b. as dmt 
Q stetute bu been mterpreted by the United Satea Supreme Court m MCFL and 'bmk/gf ft Vahe!^. 
^ Ghren that multiple fiedetd courts have struck down Section 100.22(b) aa unconstitutional, and given 

dut the Commiasion itsdf has pnidendy chosen not to enfiitGe Section 100.22(b) m the Firat and 
Fourth Circuits, the Coouniasion ahoukl exerdae the aame prudence in thb matter and not enfbrce 
Section 100.22(b) againat the respondents. 

Even assummg that Section 100.22(b) b constimtional, the Utah Values Mail Piece did not contain 
express advocacy under the regubtion. The Comnibakm eaophasized when it pnmn̂ gated Section 
100.22(b) dut m order fiir die proviaion to be tiiggued, "the dectord portkm of the 
communication must be unmistakable, unambiguous and siî ggesttve of only one meaning, and 
reasonable minds could not differ as to whether it encoutages election or deiEieat of candidatea or 
aome odier type of non-dection action." 60 Fed. Reg. 35292. 35295 QuL 6, 1995). The 
Coinmission also made dear that "[cjommunications disoiasuig or commenting on a candidate's 
character, qualificationa, ot accomplishments are consideBed expteaa advocacy undet new aeetion 
100.22(b) i^ in context, they have no othet reaaonaUe meaiung than to encourage actiona to dect or 
defeat the candidate in queatkm." Id In thdr Stetement of Reasons in the AJS MUR, Chamnan 
Petersen and ConunbaionctB Hunter and McGahn emphaaixed that "[tjhe pbm bnguage bf section 
100.22(b) limilB its reach to apeech dut ̂ could only be interpreted by a teasooabk person aa 
containhig advocacy of the dection or defeat of one or more dndy identified caiididate(s) becauae 
the 'dedord portion' b Vumustakable. unamb%uous, and suggestive of only one meaning."' SOR 
by Petetaen, Hunter, and McGahn m AJS MUR at 8 (quoting 11 CFJL % 10022(b)). Tite 
ComrniasHwiers abo noted that; 

[I]he atandard fbr 'express advocacy* b not idiether a communicarion iii|g|it 
somehow be read as campaign-rdated, or whether such a reading b a reasonable, or 
perhaps even die most reasonable, interpretation. Instead, as long as Veasonable 
nunda* can plausibly interpret an ad in some way other than as encounging actions 
to dect or defeat a clearly identified fiederd candidate, dre ad doea not contam 
'expreaa advocacy' aa defined by aeetion 10022(b). Thb b ao even m caaes where a 
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communication 'diacuares or oommenta qn a candubte'a character, jjudifications, or 
accompliahments.' 

Id (dtetiona omitted). "7iftKr, xeaioii f00J2(h), em /he/q/i semenfbat breadtr than jeeOeii 10022(a), stiUsets 
avtryhî bar̂  Id (emphaabadded)* 

The Utah Vduea Mail Piece did not contain an ̂ 'unmbtakabk" and "unambiguous" message urging 
N. redpiente to vote a specific way. Rather, the satiricd communication called attention to and 

criticized an ongdng whisper campaign î arding which candidate alleged̂  poeaeaaed die most 
"Uteh values" by using terminologjr spedfic to the Chxirch of Jesus Chrbt of Latter-Day Sainte. The 

\^ Utah Values Mdl Piece did not exprcsdy advocate fiir or against the dection of any deady identified 
Nl fiederd candkbte; rather, it subtl}' advocated aĝ unst invoking rdiĝ iua vahiea aa a pditicd litmua test 
^ in Utah and sought to ptm'oke a thoughtful reaponre and dialogue among tfaore who had taken the 
^ poaition dut any one candidate waa more righteous than another. Accotdingjly, a reasonable person 
f̂Jl could interpret the Utah Vahiea Mail Piece aa containing something other than an apped to vote fiir 
HI or against a deady identified federal candkbte and thus Section 10022(b) of the Commusion's 

eqnletions b not satbfied.* 

II. Given That The Utah Vahiea Mail Pieoe Did Not Contain Expreaa Advocacy, The 
Communication Waa Not Requited to Have a Diadaimer. 

Commbdon rqn t̂ions provide that "[a]ll public communications, as defined in 11 CFR 100.26, by 
any person that exptesdy advocate the election or defieat of a dearly identified candidate" muat 
inchide a disdahner. 11 C.F.R. § 110.11(a)(2).' Other types of communications that must indude 
disdauners indude aU puUic communications made by a politicd committee, aU public 
cominwnicationa that aolidt contributiona made by any person, and all dectiooeeriiig 
oommunicationa made by any peison. ier 11 C.F.R. $ 110.11 (a)(1), (3̂ ). 

IMl coadnrioa u fofdwr supported by dw bet dut 

dw ComniiMon hat dicB^ dBtemuiwd diat outride uidcpcndcpt poups aie pcmutied to ducun in 
dwir conmnuiiadons dw puUic poBqr poritioaB of govenuiwnt offi^^ 
pirfrmuT fot one candidate over anodwr in dw ammt of oonttut comnuwiinifinm, refer to 
mdividuab aa ranridatBi. identify dw daclion year, and even wjge dw pdibc to bceoiiw Iwtlei 
jafimned about the candidates wiAmiiidi^l/uigMA§ai6^ 1tl022(ky 

SOR by Fetenen, Hnnieî  and NIcGdm in AJS MIJR al 13 (enyhana added). 

leguhtwns define a pdilic conmnaicaiion u ''a communication by nwani of aay Inoadcait, cdde, or 
outdoor adveflweg bdh .̂ maii maflin̂  oc telephone liadi to tiw 

geneid pddic, ot any odwr fbon of genetd pddic poBlicBladmliriqgi'' 11 CFJL $ 10026b A masa mailiiv • fniilwc 
defined ai "a mailiqg by Udted Siaiei mail or bcrimib of mom thu 500 pieces of mail matter of an identicd or 
sub8tB0lia%rimihr nature widun any 30-day period** 11 CF.R. $ 10027. 
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Given that the Utah Vdues Mail Piece did not contain express advocacy, no disclaimer was required 
to bc mduded in the connmunicatkm pursuant toll C.F.R. J 110.11(a)(Z). Moreover, becauae the 
communication waa not disaeminatod by a politicd committee, did not contain a solidtetion fiir 
funds, and did not constitute an dectioneciing communication, no diaclaimrr was required on the 
cooununication under 11 CF.R. $ 110.11(a)(1), (3-4). Accordingjly, the Conuniadon shoukl find no 
reaaon to believe that a diadaimer viobtion occurred in connection with the Utah Vduea Mail Piece. 

III. Independent Expenditure Repotting Obligationa Were Not Tfiggeeed. 
09 
Nl 
UJ 
fM . - . . 
rri CommisBion tegubtiona define an independent expenditure as an expenditure fot a communication 
Nl "expsesdy advocating the election ot defieat of a dearly klentified candkbte that b not made in 
^ coopemtion. consultetion. or concert with, or at the request or suggestion of̂  a candidate, a 
p candidate's autfaotixed committee, or their agents, or a politicd patty ot its agents." 11 CF.R. 
Kl § 100.16(a). Independent expenditures must be reported to the Commisdon throu^ regubdy 

scheduled disdosure reporte and. in some circumstances, ditough 24- and 48-hour noticea. See 
ffnendtj^ 11 CF.R. § 104.4. However; communications that do not contain expreaa advocacy are not 
independent expendituees and are not requited to be reported to the Comtnisdon as such. Given 
that die Uteh Vahies Mail Piece did not contain express advocacy, the Commbaion ahoukl find no 
reaaon to believe that any independent expenditure reporting requiremente were triggered. 

IV. UIXII Waa Not Requiced to Reĝ ter With the Coouniaaion aaa Political Coniniitiee. 

A "poUticd committeê ' b defined in the Act as "any conunittee. dub. asaodation. or other group of 
persons whidi receives contributions aggr̂ gsting in exceaa of $1,000 during a calendar year or which 
makes expenditures aggregating in excess of $1.(X)0 durmg a calendar year." 2 U.S.C $ 431(4)(A). 
SeeabeW CJFJL § 1005(a) (tracking atetutoty bnguage). The Supreme Court; addrraaing vagueneaa 
concerns, has narrowed "expenditures" to "reach only funds used fbr communications dut 
expceaaly advocate the dection or defeat of a dearly idcnrified candkbte." Buekdĵ  K Vaiet, 424 U.S. 
1,80(1976). 

Simibdy, the Supreme Court has narrowly construed the definition of "contributiona" "to 
encompass only (1) donations to candidatea, politicd pattiea, ot campaign committees; (2) 
cxpendUturea nude in cootduution with a candidate or campaign comtnittee; and (3) donationa 
ĝ ven to odier petaona or organixationa but fafmatkrd fbr politicd purposes." Stetement of 
Reasons of Vice Chdiwan Matdiew S. FetecMU and Conunisdoners Cavdine C Hunter and Donald 
F. McGahn, MUR 5541 (Ihe November Fund et d.) at 4-5 Qan. 22, 2009) ̂ temd quotationa 
oDUtted) (dting Baê y, 424 U.S. at 24 n. 24. 78) (ioR by Petetaen, Hunter, and McGahn m 
Novendier Fund MUR'̂ . 

FmtSty, even ifthe atetutoty contribution/expenditure thteshoU b triggered, the Suprenu Court haa 
further narrowed the term "politicd committee" to "only encompass organizations that are under 
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the control of a candidate ot the major putpore of which b the nomination or election of a 
candkbte." Bnekiê  424 U.S. at 79-80. ""ilius, the dcfinitum of 'political committee' b nairow." 
SOR by Petersen, Hunter, and McGahn in November Fund MUR at 5. 

As was outlined above, the Utah Vdues Mail Piece did not contain expreaa advocacy as a matter of 
law; according, none of the costs assodated with producing and dbtributmg die communication 
constituted "expenditures" for purposes of pohticd committee stetus under the Act In addition, as 
b discussed above, the UDCI was a joint effort by severd indivkiuab at the gtasaroote levd and 
then waa no orgsnizationd atructure whatroever. The fiwt that UDCI never exbted as an 

(Nl oiganization predudea a finding that any oiganization's major purpose was "the nommation or 
election of a candkbte." Bnck/eĵ  424 U.S. at 79-80. In ligjit of the foregoing, the Commisskm 

^ shodd find no reason to believe that the reapondente vmbted the Act by fiuUng to t^ter aa a 
^ pbUtical committee.'̂  
0 

•HI V. In Any Evcnt» Given The Very Low DoUar Amount Involved, The Commiaaion 
Should Dianiiaa the CoflBidaint Baaed Upon Proaecutotial Diactetion. 

Aa was oudmed above, the Utah Vahiea Mail Piece was devdoped and paui fbr perBonally by severd 
individuab, was distributed at the grasaroott bvd, and leaa than $5,000 waa apent in totd on the 
activity in queatkm. In Ijĝ t of the fbregoin̂  the Commiaaion ahoukl exerdw ite proaecutotid 
diactetion under HedkkroL Chaney, 470 U.S. 821 (1985), and dbmiaa die Comphunt 

Nl 

* The diodd likeime seject dw aĤgadoa diat dw seipondents aocepied hapenussibk anooymons 
eontribuiioBa Ar Coaophbt at 1 11 CPJL $ lia4(c)(3) provides diat any "nadidrt mr etmmUm aeoebug an 
— U — i r f AM p«wmftly JSm^^ ofiiie •tiMin Hwer tSBT (emplmii •Jj«t). Given that 
dw giBBsnots acdviiws of dw adiviiluah mvdved widi dw Utdi Vdnes Mril Piece did not i 
statue, there b no leaeon to believe that leepondenti accepted iiiiprnniMihifanoByinouaamtri 
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CONCLUSION 

For all the fbr^oing rcaaona, there b no reason to bdieve a viobtion occurred with respect to the 
auctions contained m the Comphunt In any e\xnt, ĝ vcn the very kiw anumnt of money spent in 
connection with the activities at issue, dte Comphunt should be dismissed based upon prosecutorul 
dbcretion punuant to Heekitrn. Cbaney, 470 US. 821 (1985). 

Respectfully submitted, 

Xf Michael E. Toner 
^ Btandb 1« Zehr 
CP 
rsJ 
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